
PURCHASING SERVICES FROM INDEPENDENT CONTRACTORS

General
APS may purchase services from an independent contractor; however, the individual or firm providing the services must satisfy most of the common law factors that distinguish them from an employee. Generally, an independent contractor is an individual or firm that provides services to the public to make a profit. Although the Internal Revenue Service (IRS) looks at all the common law factors in deciding if an employment relationship exists, the IRS focuses on the: 

· Degree of control exercised by APS over the details of the work. 

· Degree to which the independent contractor offers similar services to the general public. 

· Independent contractor's involvement in the regular operations of the department. 

· Permanency of the relationship. 

· Independent contractor's investment in the facilities, tools, or materials used in the work. 

· Independent contractor's opportunity to realize a profit or loss. 

· APS's right to discharge the independent contractor. 

· Type of relationship the parties intended to create. 

Misclassification of individuals as independent contractors, which avoids withholding and payroll taxes, is illegal under the Internal Revenue Code. If an employment relationship is determined to exist, the individual must be hired as an employee. 
Determination 

APS must be able to prove to the IRS that an individual or firm providing services to the district is an independent contractor and not an employee. In order for APS to determine whether the appropriate legal tests have been met, a department wishing to purchase services from an independent contractor must submit an approved Vendor Number Request Form, available through the APS Accounts Payable Department, unless the vendor has an approved vendor number reflecting a similar scope of work included in the vendor's file. A vendor number will not be issued and purchase requisitions for procurement of services will not be approved until the Vendor Number Request Form is approved by the Executive Director of Accounting or designee. If a determination cannot be made from the information provided on the Vendor Number Request form, additional information may be requested from the proposed service provider. Alternatively, APS may determine the relationship to be that of an employee and refer the proposed service provider to the Human Resources Department for processing as an employee and payment through the APS payroll.
Purchase Process

Before services are ordered or rendered, the school or department must enter a requisition in the Lawson finance system and submit it electronically for approval. The requisition must include a detailed description of the purpose or function of the service. If the service involves contact with students, a Professional Service Agreement (PSA) form must be submitted and approved prior to commencement of services. A PSA form may also be required for other services. After the appropriate requisition approvals, the Procurement Department must approve the purchase order before an independent contractor may begin services. Payment will not be authorized for any services rendered prior to approval of the purchase order. This process is necessary to ensure compliance with IRS regulations, the State Procurement Code, and other laws. 
Conflict of Interest 

New Mexico law states that employees of APS, individuals employed at APS in the past twelve (12) months, public and student members on advisory boards and committees, and APS volunteers serving in an official capacity may not use their position to enhance their direct or indirect financial interest or use confidential information learned as employees for anyone's private gain. 
Taxability 

Payments to independent contractors are income subject to taxation. APS must report all payments made to independent contractors to the IRS. Independent contractors are required to provide a completed W-9 and Vendor Number Request Form to the Accounts Payable Department before payment will be processed. Without the W-9 form, the district is required to withhold a designated percentage of each payment made to the independent contractor and send it to the IRS. The Accounts Payable Department will request a W-9 from independent contractors who have not previously provided one.
Procedure – Operational/Grant Funds
1. The proposed service provider must complete and submit a Vendor Number Request Form signed by the principal or department head requesting the services and a W-9 to the Accounts Payable department. 
2. The Executive Director of Accounting or designee will review the Vendor Number Request Form to determine if the proposed service provider meets the IRS qualifications to be engaged as an independent contractor by the district. Additional information may be requested if a determination can not be made from this initial review.
3. The Executive Director of Accounting or designee will approve or disapprove the Vendor Number Request Form. If approved, Accounts Payable will issue a vendor number and the school or department may proceed with the Professional Service Agreement (PSA) and purchase order.
4. Services may begin upon approval of the purchase order and PSA. Payment will not be authorized for any services rendered prior to approval of the purchase order and PSA.
5. If disapproved, the proposed service provider will be referred to HR and Payroll for processing as an employee.
Procedure – Activity Funds
1. The proposed service provider must complete and submit a Vendor Number Request Form signed by the principal or department head requesting the services and a W-9 to the Accounts Payable department. 
2. The Executive Director of Accounting or designee will review the Vendor Number Request Form to determine if the proposed service provider meets the IRS qualifications to be engaged as an independent contractor by the district. Additional information may be requested if a determination can not be made from this initial review.

3. The Executive Director of Accounting or designee will approve or disapprove the Vendor Number Request Form. If approved, Accounts Payable will issue a vendor number and the school or department may proceed with the Professional Service Agreement (PSA) and purchase order.
4. If disapproved, the proposed service provider will be referred to HR and Payroll for processing as an employee.
5. Payment for independent contractors engaged through school activity funds will be disbursed through the APS Lawson financial system to insure appropriate documentation and issuance of IRS 1099 or W2 forms. The following procedure is required for those payments meeting the independent contractor determination process described above:
· A requisition is entered in the Lawson system utilizing cost account 1100 0xxx (where xxx is your location number) 130440.  For example:  La Cueva would use:  1100 0525 130440 but Del Norte would use 1100 0514 130440.  Also, please reference the vendor number issued to the contractor.

· After the purchase order is issued and the PSA is signed off, the contractor may begin services.

· The contractor must submit invoices to Accounts Payable for full or partial payment against the purchase order. Please insure that the PO number is referenced on the invoice.

· The school activity fund will be billed monthly by the APS Accounting Department for all charges made to their account 1100 0xxx 130440.
6. If the school fails to follow this process and contractor payments are made directly from the activity fund, the contractor will be issued a W-2 and the school activity account will be billed for the required IRS withholding.
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